PRELIMINARY ISSUES CONCERNING DIRECT FUNDING

Federally and state recognized tribes have the option to apply for direct funding

for the Low Income Home Energy Assistance Program (LIHEAP) from the Department of Health and Human Services (HHS).  This means that a tribe may apply for LIHEAP funds and be responsible for the design and operation of its own LIHEAP program.  Tribes may also request another tribal organization such as a consortium to run a LIHEAP program for them.  If the tribe is not interested in receiving direct funding, its tribal members may apply at the state LIHEAP program and will receive LIHEAP benefits from the state.

If a tribe decides to apply for and receives direct LIHEAP funding, the tribe’s allotment is deducted from its state’s LIHEAP allotment.  This means that the funds once provided to the state to serve the tribe’s households will now be  provided to the tribe.  For this reason, the state is no longer obligated to serve the tribe’s households.  A state may decide to also serve tribal households if the tribe is willing to exchange information to avoid duplicate payments.  This is something that can be discussed during negotiations with the state.  Information on negotiating with states begins on page B-6.

In addition to regular LIHEAP funds, Congress has provided additional funds to be used in LIHEAP called “Contingency Funds.”  These funds are appropriated each year for LIHEAP but are released only if the President decides there is a crucial need for the funds.  In the past, high costs of heating or cooling or extreme weather temperatures have convinced the President to release these funds either to the states that are affected or to all grantees.  The tribe will usually receive the same proportion of contingency funds as it receives of regular LIHEAP funds and will not have to submit a separate application.   

The purpose of this section is to discuss some of the issues involved in the tribe’s decision to receive direct LIHEAP funding.

METHODS USED BY TRIBES TO RECEIVE LIHEAP SERVICES

Listed below are a number of different ways that an Indian tribe can provide services to its eligible households for low-income home energy assistance.

· The governing organization of a federally or state recognized tribe may apply to HHS for a direct grant under LIHEAP.  


· Some federally and state recognized tribes join together and have a tribal organization, commonly called a consortium, apply for a direct LIHEAP grant to serve several tribes.  This common practice has two forms.  One involves the administration of LIHEAP by a consortium organization that is not a part of any of the tribes its serves.  The second is the administration of LIHEAP by one tribe on behalf of itself and other tribes.  Some issues to consider when choosing a consortium are:

1. A tribe that does not have the experience, expertise, or resources to run an effective energy assistance program may want a consortium that has experience, expertise, and resources to administer a LIHEAP program for the tribe.


2. A tribe whose grant amount is small may not have enough funds to plan and administer the program.  If several tribes authorize a consortium to receive funds on their behalf, there would be a larger total grant amount, providing more funds for planning and administration, which may make it easier to administer the program. 


· In some cases, the state has agreed to permit a tribe to be a sub-grantee of the state program so that it can serve its eligible population.


· If a tribe’s low-income population is not served by any of the methods described above, then its population will be served individually by the state program that provides energy assistance to state residents.


It is up to each tribe to decide which is the best way for its eligible households to receive energy assistance.  Listed below are issues you may want to consider.

TRIBAL RESPONSIBILITIES WHEN RUNNING A LIHEAP PROGRAM

1. If a tribe receives its own direct LIHEAP grant or a consortium receives a grant on behalf of a tribe:

· The tribe or tribal consortium will deal directly with the federal government.  The tribal LIHEAP program will make LIHEAP benefits to its service population (such as all Native Americans living on or near the reservation.)  The state will not be responsible to serve this population.  


· The tribe or tribal consortium will design and carry out its own energy assistance program – a program based on first-hand knowledge of tribal household needs.


· The tribe or tribal consortium will be fully responsible for carrying out the program in accordance with its application for funding, the federal statute, and the federal block grant regulations.  This includes setting clear consistent rules to determine whether households are eligible and how large their benefits will be.  


· The tribe or tribal consortium and its state (or states) should understand the area that the tribe’s LIHEAP will serve.  This is especially important for tribes with reservations that want to serve members who live near, but not on, the reservation.


· The tribe or tribal consortium will need to decide if the total amount of funds it will need for planning and administration can stay within the statute’s limitation (see below.)  Administrative costs that exceed the limitation must be paid from non-federal sources. 

Tribes with allotments of $20,000 or less may use 20% of funds payable for administrative costs.  Tribes with allotments of more than $20,000 may use for administrative costs 20% of the first $20,000 (or $4,000) plus 10% of the remaining amount of funds payable.

· The tribe or tribal consortium must have its LIHEAP program audited every year.

· The tribe or tribal consortium must submit its application for direct funding to HHS by September 1 for the following federal fiscal year.  The federal fiscal year runs from October 1 to September 30.  Those applications postmarked or hand-delivered after the September 1 deadline will be accepted only with the concurrence of the state or states in which the tribe or tribal organization is located.  For example, the LIHEAP application for fiscal year 2003 (which begins October 1, 2002 and ends on September 30, 2003) must be postmarked by September 1, 2002.

2. If a consortium receives a direct grant on behalf of tribes, it needs to consider the information listed above and:

· Each tribe that the consortium represents must, by resolution, authorize the consortium to receive funds on its behalf.  The resolution, or a letter from the tribe’s chief executive officer stating that there is such a resolution, must be sent to HHS with the application for LIHEAP funding.  See page E-8 for further discussion of this requirement. 

3. If a tribe serves as a sub-grantee of the state LIHEAP program:

· The tribe will carry out the state’s energy assistance program.  This way the tribe can make sure its eligible households know about the program and are served by the state program.


· The tribe must follow state regulations and guidelines for the program, as well as applicable federal laws and regulations.


· The state may be willing to increase the amount of funds the tribe receives to operate an energy assistance program if the tribe agrees to serve as a sub-grantee of the state program.

TRIBAL STAFFING FOR LIHEAP

Tribes should consider how many people would be needed to run a LIHEAP program.  To get an idea of the number of staff needed, see pages B-6 and G-1 for tasks necessary to run LIHEAP.

The number of staff needed for a LIHEAP program will vary depending on the geographic size of the area to be served, number of eligible households, amount of funds available and the complexity of the program.  For example, a tribe with 300 to 500 eligible households would not have the same need for staff that a tribe with 5,000 eligible households would have.  

One important requirement to consider is the administrative cost limitation on LIHEAP funds.  If a tribe has a small allotment, it may decide that there are not enough funds to administer the program and pay adequate benefits.  The amount of administrative costs to be used is determined as follows:

If the tribe has an allocation that is $20,000 or less, the amount available for administrative costs will be 20% of the funds payable.  The allowable amount for administrative costs for a grant of $20,000 is $4,000.

The administrative costs limitation for tribal allotments over $20,000 is computed by multiplying 20% times the first $20,000 of funds payable plus 10% of the remaining funds payable.  If a tribe receives a direct grant of $45,000, the tribe would have $6,500 for administrative costs.  This amount is computed below.

EXAMPLE – Computing administrative costs for a $45,000 LIHEAP grant.

20% x $20,000 = $4,000

$45,000 - $20,000 = $25,000

10% x $25,000 = $2,500

$4,000 + $2,500 = $6,500

In the example above, administrative costs in excess of $6,500 must be paid by the tribe from non-federal funds.  The tribe may find it difficult to hire an adequate staff to run LIHEAP at this amount and may need to add tribal money (non-federal funds) to the LIHEAP program to administer it properly.

Some tribes are able to reduce the number of staff needed by shortening the length of their LIHEAP program or by using existing staff from other tribal programs.  If one staff person works on more than one federal program, costs must be allocated among those programs.  See page I-11 for examples of way to reduce administrative costs.

After the tribe has written and submitted its LIHEAP application to HHS, in most cases, it will need to assign staff to carry out the following activities:

· Conduct outreach and take applications

· Determine the eligibility for each household

· Inform the household of its eligibility or ineligibility

· Make payments to or on behalf of eligible households

· Negotiate vendor agreements with energy providers and monitoring vendors.

· Keep accurate records

· Collect data 

· Prepare reports

· Arrange for fair hearings 

· Arrange for an audit

· Monitor the program, both program operations and financial accounting processes

TRIBE/STATE AGREEMENTS

A major factor in deciding if a tribe will be a direct grantee, a member of a consortium or have its members receive LIHEAP benefits from the state LIHEAP program is the amount of funding the tribe will receive for the LIHEAP program.

To determine a tribal allotment, the law requires HHS to divide funds between a state and a tribe using the following:

1. An equation that uses the number of eligible Indian households living in the state on the tribe’s reservation or adjacent trust lands, divided by the total of eligible households in the state (including the tribal households.)
Household numbers are provided by the U.S. Census.

                                         OR


2. A tribe/state agreement that specifies a larger amount for the tribes than using the above equation and U.S. Census data.


When HHS uses the equation in (1) above to determine a tribal allotment, HHS uses the latest Census data (currently 1990) to obtain household numbers.  If a specific tribe’s household data is not listed in the Census, HHS will ask the tribe to provide documentation of eligible tribal households and that documentation will be forwarded to the state for its review and authorization for use.  To determine the number of eligible households for your tribe, check the most recent listing in  Appendix III.  For tribes, Census data generally reflect eligible Indian Households living on the reservation or adjacent trust lands.  

Because the U.S. Census only collects information on households every 10 years, Census numbers may not accurately reflect the current tribal eligible population to be served by LIHEAP.  HHS encourages tribal grantees to negotiate with the states in which they reside for a tribe/state agreement that provides a more accurate number of eligible households to be served by the tribal LIHEAP program.  If the tribe and state reach an agreement as to how they want the funds divided, HHS will use this agreement to make the awards to the state and tribe.  

The following is an example of an equation using Census numbers to determine a tribe’s allotment.

EXAMPLE – Computing a tribe’s allotment using Census numbers

To use this method the following information is needed:

State’s allocation:
$175,743,636

Number of eligible households in the tribe:  434 (based on Census data)

Number of eligible households in the state:  1,770,583 (based on Census data)

Step 1:
Divide tribal household numbers by state household numbers:



434 ÷ 1,700,583 = 0.000245 or 0.0245%

Step 2:
Multiply the state’s allocation of $175,743,636 by the percent derived in step 1 above.


$175,743,636 x 0.0245% = $43,057

In the absence of a tribe/state agreement, the direct grant tribe would receive 

$43,057 to serve its eligible population.  But, if a tribe negotiates with the state and

agrees on a larger tribal number, the tribe’s percent will be larger and the tribe will 

receive a larger allotment.  See example below.

EXAMPLE

The tribe in the example above may find that in recent years over 200 new HUD houses were built on the reservation.  As a result, the tribe believes that to serve its increased population and to provide benefit amounts similar to the state’s program, it must receive more funds.  The tribe brings documentation of new housing, tribal membership numbers, and its present benefit matrix to the negotiations with the state.  The state is convinced that the tribe should receive more funds and decides to double the Census household number.  A tribe/state agreement is signed by both the tribe and the state and increases the tribe’s eligible household numbers to 868.  Now, using the same equation above, the tribe receives a LIHEAP allotment of $86,144.




868 ÷ 1,770,583 = .049%

$175,743,636 x .049% = $86,114

ADVANTAGES TO USING TRIBE/STATE AGREEMENTS

Some advantages of tribe/state agreements are listed below:

· Agreements allow tribes and states to discuss better ways to divide up the funds;


· Agreements allow tribes and states to discuss ways to prevent duplicate payments, so a household won’t receive a benefit from both the tribe and the state;


· Agreements allow tribes and states to decide in advance which households the tribe will serve and which households the state will serve; and


· Agreements allow tribes and states to decide the geographic service area for which each will be responsible.

Once a tribe decides to receive direct funding and run its own LIHEAP program, the state is no longer responsible to serve the tribe’s LIHEAP eligible households.  Although the state is not obligated, the tribe may want to negotiate with the state to serve those tribal households that are nearer a state LIHEAP office then the tribal LIHEAP office.  A state may agree to serve tribal households if the tribe is willing to exchange information to avoid duplicate payments.  This should be dicussed during agreement negotiations with the state.  

DIFFERENT TYPES OF AGREEMENTS


1.  Some methods used by tribes and states in negotiating an agreement are discussed below.  These are examples of what tribes and states have done in the past.  They are not the only ways of doing an agreement.  They may not be the best way in your case.  You and your state may find other ways of dividing up the funds that are better for your tribe.

a.  Agreement Specifying the Number of Eligible Households

Some tribes and states agree on a number of eligible households in the tribe’s service population that is more accurate or appropriate than using Census data.  This is the total number of eligible households, not necessarily the number of households to be served – just as a state does not serve all of its eligible households.  

EXAMPLE 

The Poarch Band of Creek Indians and the State of Florida agreed to use the following numbers instead of the Census data in FY 2000.  This agreed upon data is used in the equation specified by law and discussed on page B-7.

Number of eligible households for the tribe:

467

Total number of eligible households in the State:
1,205,419

Step 1:  Divide the tribal households number by the state households number

467 ÷ 1,205,419 = 0.00038742 or 0.038742%

Step 2:  Multiply the state’s gross allotment by the tribe’s percent derived in Step 1 above.

$14,571,252 x 0.038742% = $5,645.

The tribe’s allotment using these numbers is $5,645.

This type of agreement allows HHS to compute a percentage that the tribe will receive from the state’s allocation.  If the amount of funds appropriated to LIHEAP changes during the fiscal year, and the state’s allocation decreases or increases, HHS will automatically adjust the tribe’s allocation by applying the percentage to the new state allocation.

b.  Agreement Specifying the Tribe’s Percent of the State’s Allotment.

Instead of agreeing to household numbers as explained in (1) above, some tribes and states agree to the percentage of funds the tribe or tribes in the state will receive.

EXAMPLE

The Rosebud Sioux Tribe and the State of South Dakota have agreed that the tribe will receive 4.6% of the State of South Dakota’s gross allotment.

Step 1 – Multiply the state’s gross allotment ($6,953,148) times the agreed upon percentage for the Rosebud Sioux Tribe.

$6,953,148 x 4.6% = $319,845

The Rosebud Sioux Tribe’s FY 2000 regular allotment is $319,845.

This type of agreement also allows HHS to use the percent with whatever funds are provided by Congress.  The percent is not necessarily based on the number of eligible households.  For example, because many tribes were under counted in the l990 Census, the state might double the percent that U.S. Census data would give the tribe.

c. Agreement Specifying to the Dollar Amount

Some tribes and states agree on the dollar amount of funds that will go to the tribe from the state’s allotment.

EXAMPLE --  In FY 2000,  the agreement for the St. Regis Mohawk Tribe in the State of New York specifies the actual amount of funds that the tribe is to receive.  The agreement states that the tribe will receive $98,257.  This amount was established to provide the tribe’s eligible households with benefit amounts comparable with others in the county.

It is sometimes easier for the tribe and state to consider other things such as climate and fuel costs by agreeing to the actual amount of funds.  However, it is also possible to consider these other factors when agreeing to a percent of the state’s allotment.  The disadvantage to an agreement based on the actual amount of funds is that if additional funds are appropriated, the tribe and state may need to renegotiate the agreement.  When a tribe and state have agreed on a percent of the state's allocation, as shown in Item b. above, the tribe will normally receive its "share" automatically, if additional LIHEAP funds are appropriated. 

2. Some important things the tribe and state will need to consider in negotiating an agreement are discussed below.

· The total number of eligible households in the state as well as in the tribe has a great impact on the amount of funds a tribe will receive.




EXAMPLE
In (A) below, the tribe’s allocation is based on U.S. Census data.

In (B) below, the state and tribe negotiated an agreement to increase the number of eligible tribal households.  Since the tribe/state only referred to eligible tribal households, HHS will continue to use U.S. Census data for total state households.  

In (C) below, the state and tribe negotiated an agreement that affected both the number of eligible tribal households and the total number of state households.


Tribal Households
    x     State Allocation
 =
Tribal Allocation


 State Households

A

100 

x
$30,000,000

=
$10,000


      300,000

B

150

x
$30,000,000

=
$15,000


      300,000

C

150

x
$30,000,000

=
$45,000


      100,000

In the above example, C provided the highest allocation for the tribe.  It is very important to discuss with the state both the number to be used for eligible tribal households and the number to be used for eligible households in the state.  Remember, the higher the number used for the total eligible households in the state, the smaller the tribe’s percent of the state’s allocation.

· You will need to discuss with the state which households you want to serve.  Generally, tribes serve all American Indian households in their service area.  Your agreement should specify whether you will serve only tribal member households, all American Indian households, or even all households, both American Indian and non-Indian, in your service area.  If there is not a defined reservation or not all tribal members live on the reservation, the agreement might call for the tribe to serve American Indian households in specific counties or towns.  

EXAMPLE

The FY 2002 agreement between the State of Kansas and the United Tribes of Kansas and Southeast Nebraska, Inc. states “…the defined service area to be covered by Tribes from funds received in the direct grant will be the entire eligible Indian population residing on the Iowa and Sac and Fox Reservations in Northeast Kansas and those members of said Tribes living in Brown and Doniphan Counties in Kansas.”

· You should decide whether you want to agree to using household numbers as the Poarch Band of Creeks did, a percent as the Rosebud Sioux Tribe did or an actual amount as the St. Regis Mohawk Tribe did.  You may also want to discuss other methods for determining the tribe’s allotment.


3. To negotiate an agreement, you should contact the state LIHEAP director (names and addresses are listed in the Directory section of this manual, which follows Secton M, or on the LIHEAP Website) and discuss the issues listed above.  The tribe will want to talk with the state about the following:

DEFINE:



Which households will be served by the tribe and by the state?

DETERMINE:


What number of eligible tribal and state households will you use?






OR

What percent of the state’s allocation will the tribe receive?






OR

What dollar amount the tribe will receive?






OR

     What other ways are there to divide up the funds?

DISCUSS:

What information sharing between the state and tribe is necessary for better administration of state and tribal LIHEAP programs?  What ways will be used  to determine whether or not a household has been served by the state or the tribe?

How long will the agreement be in effect?  If the tribe and state agree, the agreement could state that the agreement will be in effect “until further notice.”  This will allow HHS to continue to use the agreement year after year until a different agreement is negotiated between the tribe and the state and is submitted to HHS.   

4. HHS staff may assist you in negotiating with the state, if you want.  You may want to start your negotiating process by asking HHS for your tribe’s latest Census household numbers.  HHS may also contact the state to help begin discussions, but it will be up to the state and tribe to work together to come to an agreement.


5. The final tribe/state agreement must be signed by both the tribe and the state.  A copy of the signed agreement must be sent to HHS as soon as possible, so that HHS may use it to calculate the tribe’s allotment.


6. On the following pages are three sample tribe/state agreements.  The agreement between the Poarch Band of Creek Indians and the State of Florida specifies the number of eligible tribal households to be served by the tribe.  This number will be used to compute the tribe’s percentage of the state’s allocation.  The Rosebud Sioux Tribe’s agreement with South Dakota specifies the percentage to be used when calculating the tribe’s allotment.  The agreement between the St. Regis Mohawk Tribe and the State of New York specifies the dollar amount to be used for the tribe’s allotment.
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